
[image: image1.png]NAIOP

GOMMERGIAL REAL ESTATE
DEVELOPMENT ASSOGIATION

MARYLAND/DC CHAPTER




Maryland Legislative Update
    April 2010
General Assembly Adjourns Facing Future Budget Deficits (again) … Otherwise, an Unremarkable Session  
The Maryland General Assembly adjourned on April 13th with a balanced budget, but deficits continue in FY 2012-2015 in the range of $1.5 billion annually.  Local highway user revenue (HUR) cuts were again reduced by 90+% for FY 2011 and FY 2012.  Despite the fact that substantial HUR cuts were made for FY 2013-2015, the General Assembly directed a joint legislative task force or the Blue Ribbon Commission on Transportation Funding to make recommendations for sharing HUR revenues in FY 2013 and beyond.  An effort by the Senate to permanently reduce the share of the sales tax revenues dedicated to the Transportation Trust Fund (TTF) from 6.5% to 5.3% was not successful.  
Repayment of the $300 million taken from the TTF in 2003 that is dedicated to funding the ICC will be made in the FY 2011 capital budget ($89 million) and the final payment of $37.6 million was delayed until FY 2012.

Balancing the State's operating budget (again) and the prospect of facing voters during a recession left legislators wary of passing legislation that either added to the cost of government or would be a drag on an economic recovery.  The 2010 Session was memorable for its lack of legislative activity.
Stormwater Regulations Altered
A compromise reached by Maryland Department of Environment (MDE), local governments, environmentalists, builders and developers resulted in emergency regulations issued by MDE that became effective April 7, 2010, obviating the need for legislation HB 1125.  The regulations allow local jurisdictions to:

1. "grandfather" projects that have preliminary plan approval by May 4, 2010.  Projects which receive this waiver must obtain final project approval (stormwater management and soil erosion and sediment control plans approved) by May 4, 2013 and complete construction by May 4, 2017; and  

2. clarify the policy for redevelopment projects (existing impervious surface area of the site exceeds 40%)  so that projects which cannot meet the 50% impervious surface reduction (IS) threshold, after having demonstrated that environmental site design (ESD) has been implemented to the maximum extent practicable (MEP), may seek approval to use a series of stormwater management alternatives, including and in order of priority:  (i) on-site structural best management practices, (ii) off-site structural best management practices, (iii) retrofitting, (iv) participation in a stream restoration project, (v) pollution trading with another entity, (vi) design criteria based on watershed management plans, (vii) payment of a fee-in-lieu, or (viii) a partial waiver.  Projects in a priority funding area, transit oriented development area or BRAC zone are considerations that local governments will find important in making a decision to allow stormwater management alternatives, as well as whether bonding and financing have been secured as a condition of approval.
Waivers for obtaining final approval and completing construction may be extended for projects subject to:  a development rights and responsibilities agreement, a tax increment financing (TIF) approval, or an annexation agreement.  The duration of the extension is when the agreement or approval expires.
Phased developments with stormwater systems constructed prior to May 4, 2010 (under the 2000 stormwater regulations) may receive a quantitative (reduces runoff) and qualitative (eliminates pollutants) waiver, and future phases may receive a waiver, if the developer can demonstrate that all reasonable efforts were made to incorporate ESD into these phases of development.

Smart, Green and Growing – The Sustainable Communities Act of 2010
HB 475 Governor O'Malley extended until 2014 the Heritage Structure Rehabilitation Tax Credit Program and expanded its application to the rehabilitation of non-historic properties.  It has been renamed the Sustainable Communities Tax Credit Program and is funded in the FY 2011 Budget with $10 million.  A maximum of 10% of  credits can be awarded to commercial projects in each fiscal year, the value of which is 20% of expenditures for the rehabilitation of a historic structure and 10% of costs for a rehabilitation project.  Maryland's planning focus has shifted from "smart growth" to "sustainable communities" which is designed to: improve access to affordable housing and transit; invest in existing communities; and protect the environment.
Blue Ribbon Commission on Transportation Funding
SB 229/HB 710 A clear indication that the General Assembly intends to address the funding needs of the transportation system is the creation of a 28-member Commission to make recommendations for sustainable, long-term revenue sources for transportation.  Three representatives from the business community will serve on the Commission.  An interim report is due by the 2011 Session and a final report by November 1, 2011.
NOT Passed by the General Assembly:
X  Extension for Development Approvals until December 31, 2012 was defeated by county governments who preferred to retain the option locally as to how long development approvals should be extended. HB 1344
X  New Impervious Surface Tax on All Commercial Property to finance cost of counties' stormwater management plans. SB 686/HB 999  A stormwater tax will be seriously considered in 2011.
X  Require mandatory unionization and prevailing wages in hotel, grocery, building services, food service, and construction industries that are related to a $250,000 State economic development subsidy. HB 1317/SB 785  This legislation is being pushed by the unions and is likely to be back in 2011, perhaps to impose wage rates in these industries.
X  Income tax surtax (6.25%) was not extended beyond its current expiration date of tax year 2010. HB 1177/SB 913  The General Assembly can extend the millionaire's tax during the 2011 Session.
X  Combined reporting for multi-state corporations SB 354/HB 10/HB 584  Corporate tax restructuring legislation will be seriously considered in 2011.
Barbara Wilkins, Esq.  –  Holland + Knight LLP   –  410-263-0349   –  barbara.wilkins@hklaw.com
Governor's Bill Signing Ceremonies – April 13, May 4 and May 20 at 10:30am in the State House
For copies of any legislation, go to the Maryland General Assembly website http://mlis.state.md.us/
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